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Abstract: 

The Air Defense Identification Zone (ADIZ) was created to protect the state's national 

security. When an ADIZ expands into airspace adjacent to international seas, it becomes 

critically important from the standpoint of international law. In terms of ADIZ adhering to 

international law, two aspects are particularly important, both of which might lead to a 

conflict with ADIZ rules: Getting a Contract the ICAO Council has been assigned rule-

making powers by the parties to the Chicago Convention on International Civil Aviation in 

order to ensure the safety of air traffic in international airspace. Whether one wants to 

establish permissive norms of international law connected to the maintenance of ADIZ in 

international airspace or the lack of prohibitive laws sufficient to warrant compliance with 

international law, the response to how ADIZ fits in the international legal framework may 

differ. 

Introduction and Historical Background 

ADIZ is formed unilaterally by a state for the aim of preserving national security interests 

and/or other objectives such as guaranteeing the establishment of appropriate entrance 

conditions into the state's territory.
1
 It is important to stress that a state's security concerns are 

separate from the well-established and long-standing goal of ensuring the safety of civil 

aviation. ADIZs are formed either in airspace over which a state has total and exclusive 

sovereignty or outside of such airspace over which no state has complete and exclusive 

sovereignty. However, there have been several recent examples of partially overlapping 

ADIZs, and in certain situations, ADIZs have been formed in the airspace above islands 

whose legal status is contested (East China Sea ADIZ). As a result of the latter development, 

it was assumed that ADIZ might potentially be used to justify territorial claims in contested 

areas.
2
 

                                                           
1
  The Commanders Handbook on the law of naval Operations, NWP 1-14M, Edition July 2007, p. 2 

13, para 2.7.2. https://permanent.access.gpo.gov/gpo56195/1-14M_(Jul_2007)_(NWP).pdf Also other declared 

objectives of U.S. ADIZ include national defense considerations and stopping the transportation of illegal drugs 

by aircraft. Federal Register/Vol. 66, No 189/Friday September 28, 2001/Rules and regulations p. 49818 

http://www.gpo.gov/fdsys/pkg/FR-2001-09-28/pdf/FR-2001-09-28.pdf (last retrieved: 14 June 2021) 

2. Christopher K. Lamont, Conflict in the Skies: The Law of Air Defence Identification Zones, Air & Space 

Law 39, no. 3, 2014, p. 202 
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Pilots/operators of aircraft entering such zones are subject to reporting and other 

responsibilities imposed by ADIZ states. Non-compliance with ADIZ guidelines is met with 

swift retaliation
3
, which may include the interception or forced landing of an aircraft that has 

broken the restrictions by military aircraft of the state declaring the ADIZ. 

The state's approach to ADIZ is a bit inconsistent. It can be classified in several ways based 

on: 
4
 

a) Its duration, which could either be temporary or permanent 

b) Its personal scope, applied only to civil aircraft or to both civil and military aircraft. 

c) its material scope, covering only “inbound” flights to the state that has established ADIZ or 

all flights entering ADIZ regardless of their final destination,  and 

d) Its territorial scope, covering all flights entering ADIZ regardless of their final destination) 

Thus the justification for the establishment of such specific restrictions as defined by the US 

regulations is as follows:  “In the interest of national security, an air defense identification 

zone (ADIZ) is defined as a region of airspace over land or sea in which the ready 

identification, location, and control of all aircraft (excluding Department of Defense and law 

enforcement aircraft) is needed. The United States was the first to implement ADIZ in 1950, 

expanding airspace over the high seas, followed by Canada in 1951.
5
 

The United States (and Canada) formed an ADIZ in the 1950s, which served as a predecessor 

and model for the growth of ADIZ during the Cold War. The bipolar world ADIZ was 

originally designed to defend against (nuclear) strikes by long-range enemy bombers.
6
 As 

military technology advanced, it became possible to launch long-range nuclear missiles from 

other platforms, and the threat posed by planes progressively faded. However, the sad events 

of September 11, 2001, as well as the appearance of new security concerns, reignited the 

practice in the United States. As seen by the worldwide response to the formation of the East 

China Sea Air Defense Identification Zone in November 2013, ADIZ remains a relevant and, 

in certain cases, highly debated issue. The latter ADIZ drew criticism because it overlaps 

with Japan's and South Korea's respective ADIZs, as well as covering the airspace over the 

Senkaku/Diaoyu islands, which are claimed by Japan, China, and Taiwan, and the airspace 

over the Ieodo/Suyan reef, which is claimed by both South Korea and China. 

 

                                                           
3
Air Traffic Services Planning Manual ATSPM Doc 9426 First (Provisional) Edition 1984  para 3.3.4 p. I-2-3 4. 

4
 Papp, Z. (n.d.). Air Defense Identification Zone (ADIZ) in the light of Public International Law. 

https://www.academia.edu/35416974/Air_Defense_Identification_Zone_ADIZ_in_the_light_of_Public_Internat

ional_Law. 
5
 Electronic Code of Federal Regulations Title 14: Aeronautics and Space PART 99- Security Control of Air 

Traffic § 99.3 
6
 (PDF) Air Defence Identification Zone (ADIZ) in ... (n.d.).  

https://www.researchgate.net/publication/312630871_Air_Defence_Identification_Zone_ADIZ_in_International

_Law_Perspective. 
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The United States of America and the East China Sea ADIZ 

Given that the United States' and China's ADIZ activities have attracted a lot of worldwide 

interest, and since the United States' ADIZ laws appear to be reasonably developed and 

available to the public, the two state policies are discussed in greater depth in the following 

paragraphs. 

According to US regulations, a person operating an aircraft entering an ADIZ and/or the pilot 

must: a) have a working two-way radio, with the pilot maintaining continuous auditory watch 

on the appropriate frequency; b) file a flight plan; c) ensure that the aircraft is equipped with 

a functioning radar transponder throughout the flight; d) continuously provide their position; 

and e) It is necessary to follow strict security procedures.
7
 

The United States' ADIZ only applies to inbound and outbound air traffic, as well as air travel 

within the United States.
8
 It is made up of the geographical components listed below: 

Contiguous ADIZ, Alaska ADIZ, Guam ADIZ, and Hawaii ADIZ are the four ADIZs.
9
 It's 

worth noting that, in addition to regulated airspace, US ADIZ rules apply to all flights (Visual 

Flight Rules, VFR and Instrument Flight Rules, IFR) and uncontrolled airspace.
10

 Although 

many requirements are specific to civil aircraft, the laws apply to all aircraft, whether civil 

and military.
11

 The East China Sea Air Defense Identification Zone of the People's Republic 

of China (hereinafter: East China Sea ADIZ) was formed in November 2013 based on 

information accessible on the internet and applies to any traffic entering the zone, regardless 

of destination. It's worth noting that the Canadian ADIZ (CADIZ) also includes all aircraft 

operating in that zone.
12

 Military aircraft are likewise subject to ADIZ laws in the East China 

Sea. The East China Sea ADIZ has nationality identification criteria in addition to radio, 

flight plan, and radar requirements. 

The ADIZ in the East China Sea extends 300 nautical miles outside territorial waters
13

, 

whereas the ADIZs in the United States reach 300 to 400 nautical miles seaward of the 

American shoreline.
14

 Non-compliance with ADIZ rules and regulations in either situation 

may result in the “violator aircraft” being intercepted.
15

 China's military forces would use 

                                                           
7
 Electronic Code of U.S. Federal Regulations 2015 Title 14: Aeronautics and Space PART 99 – Security 

Control of Air Traffic 

8 Ibid Title 14 Part 99. §99.1 (a) 

9 Ibid Title 14. Part 99. §99.41 to §99.49. 
10

 Ibid Title 14. Part 99.15 (a) (2). 
11

 Ibid Title 14. Part 99. §99.1 sets out that the subpart prescribes rules for operating all aircraft (except for 

Department of Defense and law enforcement aircraft) in, or into, within, or out of United States through an 

ADIZ. In 99.9§ radio requirements solely apply to persons operating a civil aircraft into ADIZ. 
12

 Canadian Aviation Regulations Consolidation, SOR/96-433, 2015, pp. 585-586. http://laws- 

lois.justice.gc.ca/PDF/SOR-96-433.pdf (last retrieved: 14 June 2021) 
13

 Lamont 2014, p. 188. 
14

 Peter A. Dutton,  Caelum Liberum: Air Defense Identification Zones outside Sovereign Airspace , American 

Journal of International Law, 2009, Vol. 103, p. 698 
15

 For US interception procedures see US Federal Aviation Administration (FAA): January 8, 2015 Aeronautical 

Information Manual (AIM) Chapter 5 section 6: National Security and Interception Procedures  

http://laws-lois.justice.gc.ca/PDF/SOR-96-433.pdf
http://laws-lois.justice.gc.ca/PDF/SOR-96-433.pdf
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"defensive emergency measures" in the East China Sea ADIZ to deal with non-cooperative 

aircraft.
16

 

It's worth noting that the initial ADIZ guidelines were created by the US Secretary of 

Commerce in 1950, based on an executive order issued by President Truman.
17

 The President 

exercised his powers under the Civil Aeronautics Act of 1938, as amended in 1950, which 

requires the President to direct the Secretary of Commerce to practice powers, obligations, 

and accountabilities granted in the Act to the extent, in the manner, and for the periods of 

time that the President considers necessary in the interest of national security. The title of this 

statutory provision was changed to "Geographical Extension of Jurisdiction" in 1958, and it 

now reads "Relationship to Other Laws."
18

 

It appears that the above mentioned clause allows for the extension of the applicability of 

certain provisions of the civil aviation code to locations beyond the United States under 

certain situations. This might suggest that the punishment regime in place for violations of 

ADIZ regulations in the airspace over the United States is also in place for violations of 

ADIZ regulations occurring outside of the United States.
19

 In this regard, it's worth noting 

that the ADIZ rules used to state explicitly that, in addition to any other penalties imposed by 

the act, anybody who violated the ADIZ (security) rules might face a fine of up to $10,000 

USD or a year in prison.
20

 However, such a provision does not exist under the present ADIZ 

legislation. According to publicly accessible data, infractions of special security directives are 

limited to national airspace (D.C. ADIZ).
21

 

To summarize, the US sanctions system in the case of non-compliance with ADIZ laws 

related to international airspace is far from clear; additional research is needed to shed light 

on the subject. In terms of official justifications for maintaining ADIZ, China claims that it 

was not necessary to establish ADIZ to protect its state sovereignty, territorial security, and 

                                                           
16

 East China Sea ADIZ Announcement 2013, point 4. 
17

 Elizabeth Cuadra, Air Defense Identification Zones: Creeping Jurisdiction in the Airspace, Virginia Journal of 

International Law, Vol. 18, 1977, pp. 492-493. 
18

 Public Law 85-726 –  Aug 23, 1958 Sec 1110. Geographical Extension of Jurisdiction; Current legislation 

in force 49. U.S. Code § 40120 – Relationship to other laws. 
19

 See, e.g. 49 U.S. CODE § 46307: Violation of national defense airspace. Violations of security provisions 

established pursuant to the said Act (49 U.S. Code) are punishable by payment of fine and/or imprisonment. 
20

 John Taylor Murchison, The Contiguous Airspace Zone in International Law , Thesis Presented to the Faculty 

of Graduate Studies McGill University for the Degree of LLM, 1955 Appendix II regulations of the 

Administrator Part620  – Effective January 15, 1953 Security of Air Traffic, p.3., para §620.18. ; McGill digital 

libraryhttp://digitool.library.mcgill.ca/R/?func=dbin-jump-full&object_id=110036&local_base=GEN01-

MCG02  
21

  US Federal Aviation Administration FAA Compliance and Enforcement Program Order 2150.3B 

CHG, 2015,pp.H-6-H-7. http://www.faa.gov/documentLibrary/media/Order/2150.3B_W-Chg_8.pdf (last 

retrieved: 14 June 2021) 

http://digitool.library.mcgill.ca/R/?func=dbin-jump-full&object_id=110036&local_base=GEN01-MCG02
http://www.faa.gov/documentLibrary/media/Order/2150.3B_W-Chg_8.pdf
http://www.faa.gov/documentLibrary/media/Order/2150.3B_W-Chg_8.pdf
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airspace security 
22

, whereas the current official US position appears to emphasize the idea 

that ADIZ rules are reasonable conditions for entry into territorial airspace.
23

 

Different Approaches to a State's Freedom to Exercise Powers outside Its Territories in 

International Law: 

The adjudication of a case involving rival criminal jurisdictions of nations with respect to a 

ship collision that happened on the high seas in the Lotus case 
24

 before the Permanent Court 

of Justice. The Court made some general statements on the nature of international law, in 

particular the restrictions of nations' freedom to employ their powers abroad, in its 1927 

opinion. The Court held that in interstate relations, constraints on states' independence could 

not be assumed. In a similar spirit, international law does not preclude a state from exercising 

(prescriptive) jurisdiction in its own territory in cases involving conduct that occurred 

elsewhere. According to the Court's decisions, the states' equivalent discretion is simply 

constrained by international law prohibitions. When it comes to exerting enforcement powers 

outside of its borders, a state can only do so if there is a permissive norm derived from 

international custom or a convention. In summary, the Permanent Court of International 

Justice confirmed the global reach of territorial prescriptive jurisdiction and the primacy of 

territorial enforcement authority in the Lotus Case. 

Two important conclusions from ADIZ's point of view:
25

 

a) Unless international law prohibits it, states are free to impose ADIZ restrictions. 

b) States have complete autonomy in enforcing ADIZ restrictions inside their borders. 

If they want to enforce ADIZ laws outside of their region, they'll need a permissive 

regulation. 

Because of its philosophical approach in seeing nations as holding very broad powers of 

jurisdiction that can only be curtailed by the norm of international law barring the activity in 

question, the Permanent Court of Justice's decisions are far from unquestioned. It was also 

mentioned that the emphasis is actually in the opposite direction. 

International Air Law: Aspects (Chicago Convention) 

This chapter examines the 1944 Chicago Convention on International Civil Aviation 

(hereinafter: Chicago Convention) from the standpoint of ADIZ. Airspace regions not subject 

                                                           
22

 Statement by Chinese Defense Ministry spokesman on ADIZ dated December 3, 2013 

http://www.fmprc.gov.cn/ce/cebe/eng/zt/dhfksbq13/t1109762.htm (last retrieved: 14 June 2021) (Statement 

ofChinese Defense Ministry Spokesman). 
23

 Andrew S. Williams, The Interception of civil Aircraft Over the High Seas in the Global War on Terror,Air 

Force Law Review, Vol. 73, 2007 p. 96. and Commander’s Handbook 2007 p. 2-13 para  2.7.2.3 

24 Affaire du «Lotus», Recueil des arrêts, publications de la cour permanente de justice internationale Série A –

 No10, Le 7 septembre 1927, pp. 18-20..http://www.icj-cij.org/pcij/serie_A/A_10/30_Lotus_Arret.pdf (last 

retrieved:14 June 2021) 
25

 Papp, Z. (n.d.). Air Defense Identification Zone (ADIZ) in the light of Public International Law. 

https://www.academia.edu/35416974/Air_Defense_Identification_Zone_ADIZ_in_the_light_of_Public_Internat

ional_Law 

http://www.fmprc.gov.cn/ce/cebe/eng/zt/dhfksbq13/t1109762.htm
http://www.icj-cij.org/pcij/serie_A/A_10/30_Lotus_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_10/30_Lotus_Arret.pdf
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to national sovereignty will be referred to as "international airspace" or "airspace over high 

seas," whereas airspace under a state's exclusive and complete sovereignty will be referred to 

as "national airspace." Any reference to the high seas and airspace over the high seas (or 

international airspace) is assumed to include both the Exclusive Economic Zone and the 

airspace over the Exclusive Economic Zone for the purposes of this study. Customary 

international law regarding state sovereignty over airspace was formalized in the Chicago 

Convention. 
26

 

Every state (not just contracting nations) has complete and exclusive authority over the 

airspace above its territory, according to Article 1 of the Convention. Article 2 defines the 

state's territory as the land regions and territorial seas adjacent to them that are subject to the 

state's sovereignty, suzerainty, protection, or mandate. The territorial jurisdiction concept 

essentially gives the territorial state, or the state next to airspace, the authority to adopt and 

enforce appropriate (national) rules.  The former is referred to as "jurisdiction to prescribe" 

( prescriptive jurisdiction or Jurisfaction ), while the latter is referred to as "jurisdiction to 

enforce" ( Juris action ).
27

 

Of course, such prerogatives must be utilized in accordance with the Chicago Convention, 

which ensures that rules are, to the degree practicable, internationally consistent and that the 

principle of non-discrimination is upheld. In addition, aviation law recognizes a special type 

of jurisdiction known as quasi territorial jurisdiction (comprising jurisfaction and jurisaction 

), which is the sum of a state's total powers, not only in respect of ships and aircraft registered 

in that state, but also in respect of all persons and things on board.  Most of the time, 

prescriptive jurisdiction is concurrent, as various states may adopt laws based on different 

forms of state jurisdiction at the same time. 
28

 When a disagreement emerges in the absence 

of a treaty or other consensual agreement, territorial jurisdiction to enforce takes precedence 

over quasi-territorial and personal jurisdiction to enforce; and quasi-territorial jurisdiction 

takes precedence over personal jurisdiction.
29

 

Nonetheless, quasi-territorial jurisdiction may be relevant in the case of flights conducted in 

airspace over the high seas, because such flights are generally governed by the law of the 

state in which the aircraft is registered.
30

 

The creation of an ADIZ that extends beyond the high seas and the interception of foreign 

aircraft deemed a danger to national security presents fundamental legal problems about 

aviation freedom and the exclusive jurisdiction of the state of registry.
31

 

                                                           
26

 Case concerning military and paramilitary activities in and against Nicaragua (Nicaragua v. United States 

of America) Merits Judgment of 27 June 1986, I.C.J. Reports 1986, p. 14, para 212. 
27

 Cheng 1965, pp. 136-138. 
28

 Ibid p. 135. 
29

 Ibid p. 140. 
30

 Diederiks-Verschoor 2012, p. 14 
31

 Nicholas Grief, Public International Law in the Airspace of the High Seas,  Martinus Nijhoff Publishers 

Dordrecht/Boston/London, 1994, pp. 5 
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The Chicago Convention on the Applicability of Air Regulations, Article 11 

Article 11 of the Chicago Convention requires special attention since it establishes national 

rule-making authority over civil aircraft's arrival, departure, and passage in national airspace. 

It establishes that, subject to the Convention's provisions, a contracting state's laws and 

regulations governing the admission to or departure from its territory of aircraft engaged in 

international air navigation, as well as the operation and navigation of such aircraft while 

within its territory, apply to aircraft of all contracting states. there is no differentiation of 

national origin. Article 11 additionally states that all/any aircraft must comply with the 

following national laws whether entering, departing from, or while inside the territory of the 

state that has approved them. This Article is especially relevant to our topic because the 

United States' justification for maintaining ADIZ in international airspace (as a condition of 

entry into the United States' national airspace) appears to be based on Article 11, which 

allows contracting states to enact laws and regulations governing admission to and departure 

from their territory.
32

 It was also argued that Article 11 acknowledges a contracting state's 

national rules and regulations for aircraft entering or leaving national airspace, and that these 

rules apply to aircraft entering or exiting international airspace as well.
33

 

The following are some of the possible consequences of Article 11 for ADIZ.
34

 To begin, it 

will be assumed that ADIZ rules fall under the area of laws and regulations relevant to the 

operation and navigation of aircraft in order for Article 11 to apply. National laws 

implemented in line with Article 11 (if they are non-discriminatory) may relate to activities 

that occurred abroad in the absence of an express prohibitive rule, since the aforementioned 

Article does not preclude such legislation. Of course, there is a possibility that other states 

would implement laws over the same airspace, resulting in concurrent or competing 

prescriptive authority. In the next part, we'll look at whether Article 12 is also a prohibitive 

provision that overrides Article 11. To summarize, Article 11 does not preclude a state from 

using its prescriptive power to create ADIZ rules that apply to international airspace. If we 

were looking for liberal norms for maintaining ADIZ, however, Article 11 would not be one 

of them. Article 11 does not preclude a state from using its prescriptive power to create ADIZ 

rules that apply to international airspace. If we were looking for liberal norms for maintaining 

ADIZ, however, Article 11 would not be one of them. Nonetheless, the State maintaining 

ADIZ has a restricted set of authorities under the quasi-territorial prescriptive and quasi-

territorial enforcement authority. 

Article 12 of the Chicago Convention: What Constitutes Prohibitive Rules in the Air? 

Article 12 of the Convention requires contracting nations to keep their national rules as 

consistent as practicable with the Annexes adopted from time to time under the Convention. 

Contracting governments are also expected to implement and enforce the agreement 

                                                           
32

 Grief 1994, pp. 150, 154 
33

 Papp, Z. (n.d.). Air Defense Identification Zone (ADIZ) in the light of Public International Law. 

https://www.academia.edu/35416974/Air_Defense_Identification_Zone_ADIZ_in_the_light_of_Public_Internat

ional_Law 
34

 Ibid 
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(jurisdiction) Standards and Recommended Practices in the Annexes, and to guarantee that 

infractions of applicable rules are prosecuted, as well as the management and supervision 

(safety oversight) 
35

 of aviation operations conducted on their territory or by aircraft using 

their nationality mark. Article 12 of the Chicago Convention further stipulates that 

regulations in force over the high seas with respect to aircraft flight and manoeuvre must be 

established under the Chicago Convention, meaning that such regulations are to be enacted 

jointly by states under the Chicago Convention's auspices. Each contracting state must ensure 

that anybody who breaks these standards is prosecuted. In effect, this implies that the ICAO 

Council is the sole quasi-legislator for air traffic rules over the high oceans. An executive 

body of an international organization can legislate by a two-thirds majority vote for all 

contracting nations, which is a unique element in international law-making.
36

 

If Article 12 is interpreted strictly, textually, and exclusively in the sense that no entity other 

than the ICAO Council has the authority to enact rules of the air for the airspace above the 

high seas, the mere fact that ADIZ procedures are established on a national basis may be 

questioned, regardless of their actual purpose and/or content. 
37

 

In a similar spirit, the last language of Article 12, which requires nations to “ensure the 

prosecution of all people breaking the regulations applicable,” might be understood to mean 

that nations must implement the ICAO Council's universal air rules. This could mean that 

prescriptive and enforcement jurisdiction over ADIZ in high-seas airspace is in violation of 

international public law. If, on the other hand, we assume that contracting states of the 

Convention may adopt rules on the high seas for reasons other than safety (e.g. National 

security), then ADIZ rules are legal as long as they do not contradict the uniform rules 

adopted by the ICAO Council in accordance with Article 12 of the Chicago Convention in 

terms of content.
38

 

The Perspective of the Law of the Sea on ADIZ 

ADIZs are typically formed in airspace next to vast stretches of ocean. As a result, any legal 

analysis of this topic should begin with the United Nations Convention (hereinafter: 

UNCLOS)
39

on the Law of the Sea, which was ratified in 1982 and has near universal 

recognition.
40

 UNCLOS aims not only to codify customary law, but also to contribute to the 

ongoing development of the relevant area of law.
41

 

                                                           
35

 ICAO Doc 9734 AN/959 Safety Oversight Manual Second Edition, 2006, pp. 1-1, 2-1, 2-2. 
36

 Michael Milde, Interception of Civil Aircraft vs. Misuse of Civil Aviation (Background of Amendment 27 to 

Annex2), Annals of Air and Space Law, 1986, p.106. 
37

 Ivan L. Head, ADIZ, International Law, and Contiguous Airspace , Alberta Law Review, 1964, pp. 185-186. 
38

 G. Nathan Calkins Jr., The Contiguous Air Space Zone in international law by John Taylor Murchison 

Bookreview ,Journal of air Law & Commerce, Vol. 24, 1957, p. 373. 
39

 1982 Multilateral Convention on the Law of the Sea No. 31363 UN Treaty Series Volume 1833 I 

31363(UNCLOS 1982) 
40

 As of January 2015 the number of ratifications stood at 

167.http://www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm (last retrieved: 14 June 

2021). 
41

 UNCLOS 1982, Preamble no. 7 

http://www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm
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The UNCLOS Preamble states that all areas not covered by the Convention are governed by 

general international law, which includes international air law.
42

 UNCLOS further asserts that 

it will not modify rights and responsibilities arising from previous agreements compatible 

with UNCLOS that do not impact the enjoyment of rights or performance of responsibilities 

by other states parties under UNCLOS. 
43

 

ADIZs are often positioned above such a sea region, and the coastal state has certain 

prerogatives under the law of the sea in both cases. The continental shelf was omitted from 

the list since UNCLOS expressly states that the coastal state's rights over the continental shelf 

have no bearing on the legal status of the adjacent seas or the air space above them.
44

 Because 

the laws are reasonably well established, the situation of airspace above high seas is only 

evaluated briefly. To begin, it's worth noting that the Chicago Convention makes no express 

provision establishing the freedom to fly over the high seas. The Convention on High Seas, 

which was enacted in 1958, was the first to codify the freedom of overflight over the high 

seas, which is a norm of customary international law.
45

 In the same Convention, sovereignty 

over the high seas was declared invalid, as it stands by the principle that the high seas and 

airspace are outside the State’s jurisdiction
46

, which are also mentioned in Article 87 and 89 

of UNCLOS respectively. 

Legal Status of the Contiguous Zone 

UNCLOS states that the contiguous zone can extend up to 24 nautical miles from the baseline 

from which the territorial sea is estimated. From the baseline, the territorial sea stretches out 

for 12 nautical miles. The coastal state may exert control in the adjacent zone if it is essential 

to prevent and punish violations of its customs, fiscal, immigration, or sanitary rules 

(committed) within its territory. Security and national security legislation are not included in 

this seemingly extensive list.
47

 The International Law Commission (ILC) argued that the 

Convention on the Territorial Sea and Contiguous Zone, which was established in 1958, did 

not include any unique security/defense related rights in respect of the contiguous zone. It is 

argued that  it would have allowed abuses (of such right)and that it was unnecessary in light 

of the right to self-defense. It was apparent that a state has an inherent right to take some 

preventive measures against an immediate and direct threat to its security, both within and 

beyond the contiguous zone. The International Law Commission resorted to the United 

Nations Charter and broad principles of international law in this respect.
48

 

                                                           
42

 Michael Milde, United Nations Convention on the Law of the Sea  –  Possible Implications for International 

Air Law,  Annals of Air & Space Law, Vol. VIII, 1983, p. 181 
43

 UNCLOS 1982, Article 311(2) 
44

 UNCLOS 1982, Article 78.1 
45

 ILC Law of Air and Draft Articles concerning Law of the Sea 1958, p. 67., paras 25-26. 
46

 ICAO Study on Chicago Convention and UNCLOS 1987, p. 257. 
47

 UNCLOS 1928, Article 33 
48

 The Continental Shelf and related subjects by Mr. J.P.A François Special Rapporteur Doc. A/CN.4/60 (French 

only), Extract from the Yearbook of the International Law Commission, 1953 Vol II, pp. 

35,45.http://legal.un.org/docs/?path=./ilc/publications/yearbooks/english/ilc_1953_v2.pdf&lang=E (last 

retrieved: 14 June 2021). 

http://legal.un.org/docs/?path=../ilc/publications/yearbooks/english/ilc_1953_v2.pdf&lang=E
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Exclusive Economic Zone 

The EEZ attempted to find a compromise between coastal nations' claims to sovereignty on 

the one hand, and the interests of other governments, mostly maritime powers, on the other, 

with the latter desiring to maintain past high seas freedoms in the new EEZ as well. This 

explains why divergent interpretations of the EEZ continue to arise today.
49

 

The EEZ adjoins the territorial sea and is limited to 200 nautical miles from the baselines 

from where the territorial sea's breadth is calculated. UNCLOS establishes the coastal state's 

specific rights in the exclusive economic zone, which are separated into three categories
50

: 

a. Sovereign rights over the exploitation, conservation, and management of natural 

resources in the seas adjacent to the seabed, as well as the seabed and its subsoil, and other 

activities related to the zone's economic exploitation and exploration 

b. jurisdiction over the construction and usage of artificial islands, facilities, and 

buildings; jurisdiction over marine scientific research; jurisdiction over the conservation of 

the maritime environment 

c. other rights  (and duties) provided for in UNCLOS (e.g. hot pursuit) 

The coastal state must exercise its rights and discharge its responsibilities while keeping in 

mind the rights and responsibilities of other states, and in accordance with UNCLOS. If the 

coastal state wants to exert any authority over the airspace over the EEZ, it must do so based 

on the activities stated in Article 56. Economic exploitation of the zone in issue, as well as 

the building and usage of artificial islands and buildings in such a zone, as well as study and 

environmental preservation of the zone, are examples of such activities.
51

 

Article 58 outlines the rights and responsibilities of governments other than the coastal state 

in the EEZ, stating that all states in the EEZ enjoy the freedom of the high seas
52

; including 

overflight freedom and other internationally permitted uses of the sea connected to the 

former. Article 58 further specifies that when exercising their rights and fulfilling their duties 

under UNCLOS in the EEZ, states must take into account the rights and obligations of the 

coastal state and shall comply with rules and regulations of international law. Article 59, 

establishes a legal framework for resolving disputes over the assignment of additional rights 

and jurisdiction in the EEZ between coastal states and other nations. 
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The affirmation of the freedom of overflight in EEZ in UNCLOS Article 58 is extremely 

significant to ADIZ, because in most situations, ADIZ regulations are applied to aircraft in 

overflight over high seas and EEZ. The coastal state has no authority to enact rules or rules 

restricting the freedom of other states' aircraft to fly over its territory.
53

 

Customary International Law 

While it was widely assumed four decades ago that ADIZ had not yet become customary 

international law
54

, some scholars now not only acknowledge the existence of relevant state 

practise, but also recognise the right to declare ADIZ as a presumably customary 

international law norm or at the very least a concept legitimised by state practice.
55

 

According to an author, the establishment of customary law in the case of ADIZ is based on 

states' habit of not opposing such unilateral claims.
56

 

The United States opposed the declaration of the East China Sea ADIZ in November 2013. 

Asian countries such as Japan and South Korea have also expressed their displeasure.
57

 This 

criticism was most likely prompted by the fact that the aforementioned ADIZ includes 

airspace over contested maritime territory. During the Cold War, governments, particularly 

the Soviet Union, protested France's establishment of an ADIZ in the high seas off the coast 

of Algeria in the 1950s.
58

 If ADIZ protocols were really implemented by foreign military 

aircraft against their domestically registered civil aircraft operating in international airspace, 

states other than the one maintaining ADIZ would likely confront a tough scenario testing 

their "limits." 

The International Law Commission (ILC) has suggested that the creation of a new rule of 

customary law might alter a treaty, depending on the circumstances and the intentions of the 

treaty's parties.
59

 A treaty can also codify norms of customary international law, according to 

the ILC. As a result, the ILC has frequently resorted to treaties as proof of the existence of a 

customary norm.
60

 In the North Sea Continental Shelf decision, the International Court of 

Justice acknowledged that treaty norms might be viewed as reflecting or crystallising 

received (or at least emerging) standards of customary international law.
61

 As a result of the 

aforementioned, the codification of a core set of ADIZ norms may possibly reflect or 

crystallise received or at least emerging standards of customary international law. 
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International practices comparable to ADIZ 

Prohibited, Restricted, and Danger Areas in International Airspace: 

Access to places on the high seas cannot be restricted or prohibited by states. The 

establishment of danger areas, on the other hand, is not strictly limited to airspace over 

national territory and could theoretically occur over the high seas within the Flight 

Information Region (FIR) for which the Contracting Party of the Chicago Convention is 

responsible for providing air traffic services.
62

 However, such regions must be of a fair size 

and not be permanent in order to avoid interfering with overflight freedom. The time 

component (limited duration) appears to be a critical part of the acceptability of establishing 

danger zones in aircraft over the high seas. 

Provision of Air Traffic Services over the High Seas or Other Areas where no 

Sovereign Rights are exercised: 

The ICAO's Air Traffic Services Planning Manual
63

 reminds us that (air traffic) services over 

the high seas are established in accordance with regional air navigation agreements, which 

entrust a state or states with the provision of air navigation and other services in a specified 

portion of such airspace on behalf of all interested states. The assumption of such delegated 

jurisdiction does not mean that this state has the authority to impose its own rules and 

requirements in such airspace. In fact, the conditions therein are governed by applicable 

ICAO provisions, with specific national provisions only being applied to the extent that they 

are necessary to allow the state to effectively discharge the responsibilities it has assumed 

under the terms of the regional air navigation agreement.
64

 

The Extension of EU emissions trading scheme to Aviation: 

The Court of Justice of the European Union has issued a ruling on the constitutionality of EU 

Directive 2008/101/EC, which was established as part of the EU Emissions Trading Scheme 

(ETS). The stated Directive extended the application of EU ETS regulations to flights 

conducted outside of EU member states' national airspace, as long as the aircraft arrived at or 

departed from airports in EU member states.
65

 The ECJ argued in the above ruling that the 

EU legislation did not violate international law (e.gfreedom of overflight over the high seas) 
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since its restrictions only applied to aircraft operators who were physically on the territory of 

an EU member state. 
66

 

The ECJ maintained the legitimacy of the aforementioned EU directive, indicating the 

exercise of extraterritorial EU authority, which sparked widespread outrage. The ECJ 

affirmed the constitutionality of the aforesaid EU directive, indicating the exercise of 

extraterritorial EU jurisdiction, notwithstanding international resistance.
67

 

The ETS programme differs from the ADIZ plan in that the former is aimed at worldwide 

environmental protection, whilst the latter is a security precaution. The EU regulation 

included actions in international airspace as well as third-country airspace, but it was only 

expected to be implemented in the case of aircraft that actually arrived at or departed from an 

EU member state's airport. ADIZ procedures, on the other hand, do not apply to actions in a 

third-airspace, countries and they may be implemented sooner than ETS, particularly against 

aircraft operating in international airspace.
68

 

The Proliferation Security Initiative (PSI): 

The Proliferation Security Initiative (PSI) is a global response to the threats presented by the 

spread of weapons of mass destruction (WMD).
69

 Participants in this voluntary endeavour 

have agreed to follow the so-called Interdiction Principles. 

The difference between PSI an ADIZ is that, The Air Interdiction Principles do not include 

any particular precautions against aircraft travelling in international airspace, and PSI relies 

mainly on voluntary cooperation with aircraft and ship states of nationality
70

, whereas ADIZ 

is a unilaterally proclaimed set of binding regulations that apply to any aircraft entering a 

defined zone, regardless of their national registration mark. 

Conclusion 

ADIZ isn't "above" international law in the sense that it doesn't replace or overturn it, 

whether it's the law of the air, the law of the sea, or regulations governing the use of force. As 

a result, the extension of ADIZ to international airspace must be evaluated in light of 

international law. If we were looking for liberal guidelines for sustaining ADIZ, however, 

Article 11 would not be one of them. The legal position of airspace above contiguous zone 

and exclusive economic zone is examined, and it is determined that neither concept offers a 

permissive rule justifying the preservation of an ADIZ. However, it is frequently stated that 
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ADIZ is legal since it does not interfere with overflight freedom and the law of the sea does 

not prevent the formation of ADIZ. 

Article 12 of the Chicago Convention, in which contracting parties delegated the creation of 

universal air regulations (Annex 2) for airspace over the high seas to the ICAO Council, is of 

particular relevance. If the concerns raised by Article 12 (Annex 2) and Annex 6 are found to 

be unfounded, and the relevant findings of the Lotus judgment are accepted (that states are 

free to prescribe rules on events occurring outside their borders in the absence of prohibitive 

rules), then ADIZ created in international airspace is legal under international law.  If issues 

relating to Article 12 and Annex 6 can be set aside and permissive rules of international law 

must be identified in order for ADIZ to be consistent with international law, then quasi-

territorial jurisdiction appears to provide the legal basis for prescriptive and enforcement 

powers, according to the author of this paper.
71

 

As of today, the customary international law foundation for ADIZ is not widely 

acknowledged. However, other scholars suggest that such state conduct may herald the 

formation of a rule of customary law legitimizing ADIZ as applied to in-bound civil aircraft 

trying to enter the state's sovereign airspace.
72
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