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ABSTRACT

The concept of Administration is not new, it existed in the ancient times as well. The famous
Chanakya wrote a whole book on rules and regulations related to running a kingdom which is
actually a set of guidelines for administration. It was practised for so long that when the concept of
law and order came into play, Administrative law was considered as an essential pillar of the
governance and law. Modernisation triggered the development of advanced administrative
mechanism, and the race of becoming the best nation helped administrative law become more and
more better. Nations these days have different administrative laws for the better execution of law
and order. The reason behind the variation in rules related to administration is that each and every
nation holds different conditions which includes, topography, government type, population, even
religion and faith plays a vital role in administration. These factors made it complicated as well as
advance, for instance difficulty in maintaining law and order provides an opportunity to
administrative law to spread its branches in various forms, for instance Delegated legislation. It as a
matter of concern and question whether any constitution allows such important function to be
delegated as different government systems have specified personnel to perform that function and if
such is delegated what could be the competency of person or branch where it is delegated.

The researcher in this paper will be answering the question related to Delegated legislation and its
constitutional validity.
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Introduction

As we live in the 21st century it has become easier for us to look at the environment that is slowly
taking over the well-being and the service provided naturally and thus surpass its individual natural
selection. The social order embraces the broader growth in the organ of state that stands as the core
of any social situation. Therefore in such an extension to the existing government authority, there is
a need for the transfer of power, function and authority to ensure the effective functioning of the
administrative system. The task of expanding the government's mandate to deal with social and
economic affairs and reconstruction has been accomplished through the transfer of legal power to
him. The same empowerment asks them when it comes to their constitutionality. This question is
natural and very real.

Global View

Globally, delegated rules are adopted in a number of countries. In a situation where the Constitution
of a country is silent about the exact limit of the law passed, the same responsibility rests with the

©IJISAR pg. 110



International Journal of Integrated Studies and Research

Volume 1, Issue 4 ISSN 2582-743X

courts to decide. There is obvious peace in the constitutional part of countries like the USA,
Canada, India, Australia, South Africa in this context. While in the UK large-scale administrative
legislation is not under scrutiny by Parliament but there are similar legal limitations.

Australia

As for Australia, it was a Victorian crime etc. Co. and Meakes v. Digian®, in which the court
rejected the doctrine of separation of powers over the transfer of legal power. The legitimacy of that
power was therefore under scrutiny before its final application.

United Kingdom

Although we look at the constitutional practice in view of England, it may be clear that the limits of
the delegated authority are set by the law itself and therefore the executive must operate within the
same permissible limit. This becomes a key element of the United Kingdom's administrative
process to ensure the effectiveness of Judicial Review.

United States of America

In contrast when we turn to the United States, the principle of separation of powers ensures that
there is no intrusion between government departments and therefore the example of devolution of
power does not arise. There was a case of Field v. Clark?, where the same was decided. In general,
when the concept of separation of powers is given to knowledge, it can be learned that in the
absence of a new authority, this doctrine is impossible and unacceptable as held by Marshall CJ
who saw the existence of questionable natural forces and therefore concluded that it was possible
for the legislature to transfer its powers.

Canada

The implication of the Canadian case is that the only limitation of the delegation is the Parliament's
responsibility to delegate only that power which can be restored by itself if necessary.

South Africa

In today's government, one of the most important aspects of governance is the passing of
legislation. Where there is law enforcement in the provincial sector, the same requirement is to
provide employment in accordance with parental action. This serves as a constitutional role in
governance in South Africa.

14SCLR.73
2143 U.S. 670, 692
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India

In the case of India, the legitimacy of the administration of administrative law should be subject to
discussion under the umbrella of three separate periods from the private council to that of the
current high court, the Supreme Court of India. This article goes on to talk about a weapon of
constitutionality in light of India in depth.

Growth

It was R v. The famous Burah®, when the term constitutionalism was first considered by the private
council. There were natural doubts. Although the court's decision met with explanations, the
opinion expressed was not inherently uncertain. While one of the explanations was that since the
Indian legislature was not a British parliamentary delegate, the legal limitations of the passed
legislation did not exist, another stated the power of the private council. It limited itself to the level
of conditional law and thus the transfer of legislative power was not to be enjoyed. As cases of the
same factors escalate in the patent council increased, a clear conclusion that can be understood is a
question related to the authorised restrictions on the submission of affiliates.

As the wheels turned towards the State court, it was the case of Jatindra Nath Gupta v. Province of
Bihar®, the validity of section 1(3) of the Bihar Maintenance of Public Order Act, 1948 was tested.
This provision was challenged on the grounds that the same powers were vested in the provincial
government to extend the life of the Act up to that year as it deems fit. The court ruled in favour of
the plaintiff, claiming that the powers conferred on it were not in accordance with the Constitution
and that it was a fundamental law. The court went on to declare that in India there would be no
transfer of power.

With this decision, there was no doubt as to the extent to which the jurisdiction of the jurisdiction of
the jurisdictional court had begun with the rise of the Supreme Court of India as the highest court of
appeal. Clarification on the part of the law in question was required to be applied in future cases and
therefore under Section 143, which places the power of the president to negotiate with the Supreme
Court, the President sought the court's opinion on the law. the question of the legitimacy of three
different actions involving different periods namely:

« Section 7 of the Delhi Laws Act, 1912; followed by

« Section 2 of the Ajmer-Merwara Act, 1947; and

« Section 2 of Part C of the International Law (Acts) Act, 1950.

The outcome of these actions was decided in the Delhi Laws Act, 1912, the case of Re Delhi® which
was responsible for benchmarking in the field of delegated legislation. The Supreme Court in this
case considering two extremist views came to the conclusion that the three separate actions would

*ILR (1879) 4Cal : (1878) LR 3 AC 889
* AIR 1949 FC 175
® AIR 1951 SC 332
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be allowed. It was only in the context of section 2 of the Part C States (Laws) Act, 1950 that the
party that authorised the abolition and amendment of legal policy was deemed invalid on the
grounds of excessive transfer leaving the remaining part as valid.

Why Is An Excessive Transfer Beyond the Constitution?
Speaking of extreme legislation, the factors that need to be considered are as follows:

» Disclosure of imminent law

« Reasons for the application of the principle and its background

* Legal system

» The facts and circumstances that serve as the basis for the law.

These reasons were decided in the case of St. Johns Teachers Training Institute v. National Council
for Teacher Education® which helps to determine whether a particular law is a violation of it or not.
While past criminal laws and facts clearly show that the transfer of power is unconstitutional in
nature itself, the fact that many powers on the other hand invite risk cannot be ignored either.
Where the law is subject to the challenge of proving compliance with the same constitution, it
should not be inherent in nature and therefore should not be in violation of any provision of the
constitution. A necessary requirement that requires compliance with the provisions of the provisions
of Article 14 and Article 19 of the Indian constitution. It is therefore argued that any law
enforcement activity acting as discriminatory against any person without jurisdiction or the rule of
law should be said to be inconsistent with its own nature.

Reasons for Determining the Constitution for the Administration of Administrative Laws

The Supreme Court of India and its decision in several cases have set out the rules of law that now
serve as a guide for any party appointed to fall under the category of constitutional or
unconstitutional nature. The views taken in the high court decisions are as follows:

« It was the case of the Indian oil Corporation v. Municipal corporation, Jullundhar’ where the
court ruled that any law passed should be consistent with the action of the parents and therefore
should not violate any similar legal policies. To be clear the court pointed out that a messenger
should not have more power to legislate than a messenger.

« It is only in the legislature to determine the allowable limits of any administrative rules. The
restriction should apply to any type of delegated authority.

« Of the important legislative functions that include establishing a policy to regulate a specified
action, it is not subject to delegation by the legislature. The same statement can be made in a
different way that would indicate that the transfer of unnecessary items will not be possible, no
matter how important.

®(2003) 3 SCC 321
7(1993) 1 SCC 333
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« After debates, discussions and deliberations, the courts have decided to take any alternative
statements as appropriate to the relevant legal policy that will be required in determining the
constitutional grounds.

« Irresponsibility is one of the requirements for determining the legitimacy of a law. The
maintenance test of any procedural protections when placed in a major action also comes with it.

» The Apex court has made it clear that the motive for this rule is not a valid place for the
competence of an official. Instead the court will consider the concerns and significance of the
context and the context in which the legislative power has been exercised.

 The necessary view of the court regarding the violation of public interest was that it supported the
adoption of the doctrine of equality in order to ensure constitutional compliance with the
jurisdiction.

« It was in Bihar State Govt. Assn School for Teachers. v. Ashok Kumar Sinha®, the court held that
the decision made by the court could not be reversed by any administrative officer by bringing
about a change in its rules because it would be tantamount to contempt of court. The ruling stated
that the court would not rule out any overarching legislation.

The scope of the proposed legislation is wide enough to include other reasons for determining its
compliance with the Constitution but the above-mentioned reasons are strong enough to understand
the need for legal limits for any delegated legal function. Article 245 of the Constitution of India
stipulates that the power to delegate power is a key component of the rule of law. The purpose of
constitutional compliance is therefore not to limit the function and purpose of the delegated law but
to act as a filter to avoid unnecessary conflicts of interest.

In the case of the Kerala Education Bill®, the court supported delegates to the government as
"disrespectful™ and "unconstitutional” by nature relying on two hands that guaranteed protection:

« The setting of legislation before the legislature.
 The legislature needs to make a decision before the government can take action that will show
that the legislature has not relinquished its role.

The Importance of a Constitutional Review on Taxing Power

The power to levy taxes is one of the powers of Government. Determining the constitutional
mandate of equal power is important in the power of taxation is one of the key factors in regulating
the socio-economic framework of the country. An analysis that can be drawn from similar decisions
taken by different courts across the country is that the taxable powers that are the powers of the
legislature cannot be transferred but the power to levy taxes depends on the key areas to be
managed. by the legislature itself. India, a democracy, has a successful career in the tax sector.

8 (2014) 7SCC 416
1959 S.C.J. 321
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Providing mechanisms for the devolution of power can be seen as a straightforward tool to weaken
parliament and it is advisable to keep this power in the hands of the legislature.

The conclusion

What can be overlooked in the above texts is that the judge chooses the rule of law passed and
therefore to avoid rebellion against the state in the administrative system, the requirement to comply
with the constitutional power to make laws comes into force. It is true that whether it is a doctrine
of separation of powers or the rule of law, both aim for the independence of the organs of state and
therefore the enacted law becomes unpopular. But the fact is that both of these doctrines cannot be
applied without a valid legal process - making power. In today's world of increasing demand for
technology, efficiency, testing, law enforcement requires introduction. The most important method
should be used for the protection afforded by deciding to adhere to the same constitution.
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