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Abstract 

 

The landscape of international commercial arbitration is evolving rapidly, driven by 

globalization, technological innovation, and the growing demand for efficient dispute 

resolution methods. The emergence of Online Dispute Resolution (ODR) platforms presents a 

significant development in this context, promising to revolutionize the way cross-border 

business disputes are resolved. This introduction sets the stage for the study by outlining the 

rationale, significance, and objectives of exploring the rise of ODR in international arbitration. 

 

This study explores the rise of Online Dispute Resolution (ODR) in the realm of international 

commercial arbitration. It examines the opportunities and challenges presented by the 

integration of ODR mechanisms, aiming to provide insights into its transformative impact on 

cross-border dispute resolution. By analyzing legal frameworks, institutional practices, and 

industry trends, the research seeks to enhance understanding of how ODR can promote 

efficiency, accessibility, and fairness in resolving transnational business conflicts while 

addressing key regulatory, technological, and procedural considerations. 
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Introduction  

 

In recent years, the landscape of international commercial arbitration has witnessed a notable 

transformation with the advent of Online Dispute Resolution (ODR) mechanisms. This 

research aims to delve into the multifaceted dimensions of this paradigm shift, exploring the 

opportunities and challenges posed by the integration of ODR in the realm of cross-border 

business disputes. 

 

In the wake of the COVID-19 pandemic, international arbitration has undergone a 

transformative phase, propelled by the urgent need to adapt to remote proceedings. The pre-

existing momentum towards embracing telematic means for arbitration hearings and evidence 

gathering gained further traction as institutions like the German Arbitration Institute (dis) and 

the Arbitration Institute of the Stockholm Chamber of Commerce (scc) revisited their rules. 

These revisions heralded a new era, emphasizing the utilization of online platforms for dispute 

resolution. The pandemic acted as a catalyst, amplifying the significance of online dispute 

resolution (ODR) within the realm of international commercial arbitration. Its impact 
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reverberated across both substantive and procedural dimensions, necessitating swift 

adjustments to existing frameworks. As procedural regulations evolved to accommodate 

remote proceedings, a myriad of questions surfaced, challenging the delicate balance between 

efficacy and adherence to legal principles. This paper endeavors to shed light on the 

ramifications of the COVID-19 pandemic on international arbitration rules, delving into the 

intricate interplay between competing priorities and legal principles. Central to this exploration 

is the multifaceted nature of ODR, encompassing not only e-arbitration but also other online 

processes for resolving contractual disputes. Prior to the pandemic, e-arbitration predominantly 

served as a mechanism for addressing Business to Business (B2B) cross-border e-commerce 

disputes, with traditional commercial disputes embracing online resolution to a lesser extent. 

The analysis unfolds across four distinct dimensions. Firstly, it interrogates the legitimacy and 

authority of norms governing online arbitration. While certain arbitration rules had already 

acknowledged virtual hearings, recent provisions emerged as provisional measures in response 

to the pandemic's exigencies. The longevity of these provisions remains contingent upon post-

pandemic assessments, raising questions regarding their enduring validity. Secondly, attention 

is directed towards delineating the nature of the arbitral process and the evolving roles of 

stakeholders. The transition to virtual environments, particularly in cases stipulating a specific 

"place of arbitration," introduces complexities that warrant scrutiny through the prism of due 

process. Concerns surrounding the arbitrators' mandate and the safeguarding of parties' rights 

necessitate meticulous examination within this evolving landscape. Thirdly, the paper 

evaluates the advantages and drawbacks inherent in online dispute resolution. While cost-

efficiency emerges as a compelling benefit, potential impediments to transparency and the 

rights of third parties underscore the need for recalibrated approaches. Reconciling these 

divergent interests necessitates innovative strategies to foster transparency within virtual 

proceedings. The discourse extends to encompass confidentiality and security concerns 

inherent in ODR. Despite the implementation of cyber security protocols and procedural 

safeguards, residual risks persist in real-world scenarios. Addressing these concerns mandates 

a nuanced approach that prioritizes the comprehensive protection of parties' interests. The 

paper advocates for a holistic approach to virtual dispute resolution, acknowledging the 

intricate interplay of interests at stake. Beyond the immediate exigencies precipitated by the 

pandemic, the enduring legacy of ODR lies in its capacity to reconcile efficiency with the 

safeguarding of legal principles. Embracing this paradigm shift demands a concerted effort to 

navigate the evolving contours of international arbitration, ensuring its resilience in an 

increasingly digitized world. 

 

Conceptualizing Online Dispute Resolution (ODR) 

The term "online dispute resolution" encompasses a diverse array of procedures and 

approaches, each tailored to address conflicts utilizing the internet as a primary tool. While the 

concept draws from traditional Alternative Dispute Resolution (ADR) methods such as 

negotiation, mediation, and arbitration, its application spans various contexts and operational 
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modalities.1 At its core, ODR encompasses the resolution of disputes that either originate 

within the online sphere or involve offline disputes facilitated by online platforms. This 

distinction underscores the multifaceted nature of ODR, which adapts to meet the needs of 

diverse dispute scenarios. Moreover, ODR frameworks can be categorized as either "hybrid" 

systems, integrating both human intervention and technological tools, or standalone systems 

reliant solely on software. A comprehensive review of ODR literature conducted in 2004 

revealed a broad spectrum of procedures falling under the ODR umbrella. These encompassed 

an extensive range of methodologies, including blind bidding, automated negotiation and 

settlement systems, assisted negotiation, mediation, online consumer advocacy and complaint 

platforms, among others. This diversity highlights the adaptive nature of ODR, which leverages 

various techniques to facilitate conflict resolution in digital environments. Since then, the 

landscape of ODR has continued to evolve, expanding its repertoire of procedures and 

approaches. By 2017, the range of ODR mechanisms had diversified even further, reflecting 

ongoing innovations and adaptations to emerging challenges.2 This evolution underscores the 

dynamic nature of ODR, which continually evolves to meet the evolving needs of disputants 

and stakeholders. To illustrate the diverse manifestations of ODR in practice, consider the 

following examples: 

• Automated Negotiation and Settlement Systems: Platforms employing algorithms and 

automated processes to facilitate negotiation and settlement of disputes, often 

characterized by blind bidding mechanisms. 

• Mediation and Assisted Negotiation: Online platforms providing mediation services, 

either facilitated by human mediators or supported by software tools to assist parties in 

reaching mutually acceptable resolutions. 

• Consumer Advocacy and Complaint Resolution: Online forums and platforms dedicated 

to addressing consumer grievances and facilitating resolution through collaborative 

engagement or intervention by designated mediators or advocates. 

• Arbitration and Non-Binding Evaluation: Utilization of online arbitration tribunals or 

panels to adjudicate disputes and render binding or non-binding decisions based on the 

evidence presented. 

• Hybrid Systems and Integrated Platforms: ODR frameworks combining elements of 

various dispute resolution mechanisms, blending human expertise with technological 

solutions to optimize efficiency and effectiveness.3 

The genesis of online dispute resolution (ODR) can be traced back to the mid-1990s, coinciding 

with the advent of the internet and the burgeoning growth of e-commerce. Early discussions 

and scholarly articles on ODR emerged as pioneers recognized the potential of digital platforms 

in facilitating conflict resolution. By 1996, the term "ODR" had entered academic discourse, 

 
1 Kori Clanton "We are not who we pretend to be: ODR alternatives to online impersonation statutes" (2014) 16(1) 

Cardozo Journal of Conflict Resolution 323 at 349. 
2 Robert J Condlin “Online Dispute Resolution: Stinky, Repugnant, or Drab" (Francis King Carey School of Law 

Legal Studies Research Paper No 2016–40, University of Maryland, 2016) at 15. 
3 Thomas Schultz "Does Online Dispute Resolution Need Governmental Intervention? The Case for Architectures 

of Control and Trust" (2004) 6 NC JOLT 71 at 73, n 4. 
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marking the inception of a transformative journey in dispute resolution practices. Initially, 

ODR was conceptualized primarily in the context of resolving disputes that originated in online 

transactions. As e-commerce gained traction, the need for efficient mechanisms to address 

conflicts between buyers and sellers became apparent. The first comprehensive definition of 

ODR, proposed in 2004, reflected this initial conceptualization, emphasizing the use of online 

platforms for negotiation, mediation, arbitration, and even court proceedings. At its core, ODR 

was viewed as an extension of traditional alternative dispute resolution methods, leveraging 

the internet as a medium for conducting proceedings. Early examples of ODR in practice offer 

insights into its evolutionary trajectory. eBay's pioneering efforts in developing an online 

mediation service in 1999 exemplify the early adoption of ODR by e-commerce platforms. In 

response to escalating disputes between vendors and purchasers, eBay partnered with 

SquareTrade to launch a hybrid ODR system. This platform facilitated text-based mediation 

and blind bidding, enabling parties to engage in asynchronous communication and negotiate 

resolutions. While rudimentary by today's standards, eBay's ODR system laid the groundwork 

for subsequent innovations in online dispute resolution. 

Blind bidding, a key feature of early ODR systems, emerged as a prevalent technique for 

resolving disputes, extending beyond e-commerce platforms to encompass various industries.4 

Companies like Smartsettle and Cybersettle pioneered blind bidding methodologies, offering 

dispute resolution services tailored to offline conflicts. The American Arbitration Association's 

adoption of Cyber Settle's ODR program for resolving manufacturer-supplier disputes 

exemplifies the enduring relevance of blind bidding in contemporary dispute resolution 

practices. Similarly, the Uniform Domain Name Dispute Resolution Policy (UDRP), 

introduced by ICANN in 1999, exemplifies the application of ODR to address cybersquatting 

issues. By leveraging online arbitration with human arbitrators, UDRP provided a framework 

for resolving disputes over domain name registrations. This early adoption of ODR by ICANN 

underscored the internet governance body's commitment to mitigating online conflicts and 

safeguarding intellectual property rights5. Early definitions of ODR, characterized by their 

focus on resolving disputes exclusively online, reflect the nascent stage of development in 

digital dispute resolution practices. These "first-generation" ODR systems relied on 

rudimentary technology and human intervention, with software serving as a communication 

tool rather than an autonomous decision-making entity. However, as technological capabilities 

advanced and societal reliance on digital platforms grew, ODR evolved beyond its initial 

conceptualization. The evolution of ODR into subsequent generations reflects broader shifts in 

technological innovation and societal norms. From its humble beginnings as a tool for online 

dispute resolution, ODR has matured into a multifaceted discipline encompassing diverse 

 
4 Markus Altenkirch "A Fast Online Dispute Resolution Program to Resolve Small Manufacturer-Supplier 

Disputes: Using the ODR M-S Program" (2012) 67(3) Dispute Resolution Journal 48 at 49. 
5 Jaap Van den Herik and Daniel Dimov "Towards Crowdsourced Online Dispute Resolution" (2012) 7(2) JICLT 

99 at 101. 
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methodologies and approaches. Today, ODR extends beyond the confines of e-commerce to 

address a wide range of disputes in both online and offline domains6. 

Understanding International Commercial Arbitration 

International commercial arbitration stands as a cornerstone of dispute resolution in the realm 

of international commerce, offering parties a reliable and efficient alternative to traditional 

litigation. With its roots firmly planted in the principles of neutrality, confidentiality, and 

enforceability, arbitration has become the preferred method for resolving disputes arising from 

international commercial agreements.  

At its core, international commercial arbitration involves the adjudication of disputes by one 

or more arbitrators, chosen by the parties themselves, rather than resorting to the court systems 

of any particular jurisdiction. This method presents several advantages over litigation, 

prompting its widespread adoption in international business transactions. One of the primary 

reasons for opting for arbitration is the desire to circumvent the exorbitant costs and lengthy 

proceedings associated with traditional litigation. By engaging in arbitration, parties can 

mitigate these financial burdens and streamline the resolution process.7 Arbitration offers a 

level of certainty and predictability that may be lacking in court proceedings, particularly when 

dealing with unfamiliar foreign legal systems and laws. The ability to select arbitrators with 

expertise in the subject matter of the dispute further enhances the credibility and efficiency of 

the process. This aspect is particularly appealing to parties engaged in complex international 

transactions, where specialized knowledge and understanding are paramount. Another key 

advantage of arbitration is its confidentiality. Unlike court proceedings, which are typically a 

matter of public record, arbitral awards are kept confidential, safeguarding the sensitive 

commercial information of the parties involved. This confidentiality not only protects the 

privacy of the parties but also promotes a more cooperative and less adversarial atmosphere 

conducive to reaching mutually acceptable resolutions. Additionally, arbitral awards are 

generally binding and enforceable, providing parties with the assurance that their disputes will 

be resolved definitively and without prolonged appeals processes. This finality is a significant 

advantage, offering parties closure and the ability to move forward with certainty regarding the 

outcome of the dispute. International commercial arbitration is governed by a set of defining 

characteristics that distinguish it from other forms of dispute resolution. Firstly, arbitration is 

consensual, meaning that parties must agree to submit their disputes to arbitration voluntarily. 

This voluntary aspect ensures that both parties are committed to the arbitration process and are 

willing to abide by its outcome. Secondly, arbitrations are resolved by non-governmental 

decision-makers, known as arbitrators, who are selected by the parties themselves. Unlike 

judges in traditional court proceedings, arbitrators do not act as government agents but rather 

 
6 Davide Carneiro and others "Online dispute resolution: an artificial intelligence perspective" (2014) 41(2) 

Artificial Intelligence Review 211 at 215. 
7 Research Guides: International Commercial Arbitration: Background - International Commercial Arbitration - 

Research Guides at Columbia Law School. Available at: https://guides.law.columbia.edu/ica (Accessed: 4 May 

2024). 
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as private individuals chosen for their expertise and impartiality. This selection process allows 

parties to tailor the arbitration panel to suit their specific needs and preferences. Finally, 

arbitration produces a definitive and binding award, which is enforceable through national 

courts. This enforceability is crucial in ensuring that the arbitral award is respected and adhered 

to by the parties involved. It also provides a mechanism for parties to seek redress in the event 

of non-compliance with the arbitral award8. 

In the context of international commerce, the distinction between commercial and non-

commercial disputes is of paramount importance in determining the applicability of 

international commercial arbitration. While the involvement of commercial entities may be a 

relevant factor, it should not be the guiding principle in characterizing disputes as commercial. 

Instead, the nature of the underlying transaction and the legal relationships involved should be 

considered in determining whether a dispute falls within the scope of international commercial 

arbitration. The Arbitration and Conciliation Act of 19969 in India provides a legal framework 

for international commercial arbitration, defining it as arbitration relating to disputes arising 

from legal relationships, whether contractual or not, that are considered commercial under 

Indian law, and involve at least one party from a foreign country. This definition underscores 

the transnational nature of international commercial arbitration and its significance in 

facilitating cross-border business transactions. The distinction between international and 

domestic commercial arbitration may result in the application of different sets of rules and 

regulations. While some legal systems have special rules for domestic and international 

arbitration, others opt for a unified regulatory framework. The determination of the 

international character of arbitration may be based on objective criteria such as the subject 

matter of the dispute or the involvement of parties from different jurisdictions, as well as 

subjective criteria such as the nationality or domicile of the parties. The evolution of 

international commercial arbitration represents a significant advancement in the realm of global 

dispute resolution. As international trade and commerce continue to expand, the need for 

efficient and effective mechanisms for resolving cross-border disputes becomes increasingly 

paramount. International commercial arbitration has emerged as a preferred method for 

addressing such disputes, offering parties a flexible, confidential, and enforceable means of 

resolving their differences outside the traditional court system. 

The rapid development of international commercial arbitration has not only transformed the 

dispute resolution but has also prompted national legal systems to adapt and accommodate this 

growing trend. During the 1980s and 1990s, a period characterized by increased globalization 

and cross-border transactions, there was fierce competition among legislatures and judiciaries 

to attract more international arbitration cases. This competition led to the modernization and 

liberalization of arbitration regimes worldwide, with many countries adopting favorable legal 

 
8 Charlotte Austin, Summer Research Scholarship Programme , 2017, Victoria University of Wellington Online 

dispute resolution: An introduction to online dispute resolution (ODR) and its benefits and drawbacks,  (Available 

at: https://www.mbie.govt.nz/assets/00ddebf604/online-dispute-resolution-report-2018.pdf (Accessed: 5 May 

2024). 
9 ACT No. 26 OF 1996 
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frameworks to support and encourage international commercial arbitration. One of the key 

outcomes of this competition was the shift towards unified regulation of international and 

domestic arbitrations. Countries like Sweden, Germany, and others recognized the benefits of 

harmonizing their arbitration laws to minimize the distinction between national and 

international arbitration. This unified approach, often referred to as Monism, reflects a growing 

trend towards internationalization in arbitration, where the principles and practices of 

international arbitration are increasingly applied at the domestic level. The internationalization 

of arbitration has been met with widespread acceptance globally, as nations recognize the need 

for uniformity and consistency in the resolution of cross-border disputes. This trend has been 

further reinforced by the adoption of modern arbitration laws, revised international and 

institutional arbitration rules, and an increased emphasis on party autonomy. These 

developments have contributed to a gradual convergence of national arbitration systems, 

fostering greater predictability and efficiency in the resolution of international commercial 

disputes. India, with its burgeoning economy and growing role in international trade, stands 

poised to become a global hub for arbitration. However, certain obstacles must be overcome to 

realize this vision fully. One such obstacle is the need for separate laws governing domestic 

and international arbitration. While the Arbitration and Conciliation Act of 1996 provides a 

legal framework for arbitration in India, there is a growing recognition of the need for distinct 

laws tailored to the unique requirements of domestic and international arbitration10. Efforts to 

streamline the arbitration process and enhance efficiency are also essential. Parties to 

arbitration must ensure that there is no delay in the resolution of disputes by clearly defining 

arbitration procedures, including the venue, composition of the arbitral tribunal, and language 

of arbitration agreements. Additionally, measures should be taken to reduce costs associated 

with arbitration, making it more accessible to parties of all financial means. This could involve 

exploring alternative fee structures, reducing the time required to resolve disputes, and 

encouraging the use of arbitration for small claims. Establishing a separate tribunal to monitor 

the arbitration process and ensure quality arbitration is essential. Such a tribunal would play a 

vital role in overseeing arbitration proceedings, ensuring compliance with procedural 

requirements, and safeguarding the integrity of the arbitration process. 

Comparison with Traditional Arbitration Methods 

In comparing traditional arbitration with Online Dispute Resolution (ODR) arbitration, it's 

essential to examine how each method aligns with the fundamental elements of arbitration 

outlined in the provided content. Traditional arbitration, as described in the content, involves 

two or more parties agreeing to resolve a dispute by appointing a private individual or 

individuals as arbitrators. This process is consensual, as parties voluntarily submit to 

arbitration, and it typically involves the selection of arbitrators by the parties or through an 

agreed-upon process. Due process is integral to traditional arbitration, ensuring that parties 

 
10 Speech Of Hon'ble Mr. Justice Vijender Jain, Chief Justice, Punjab & Haryana High Court, Chandigarh (India) 

At Mauritius on 03.06.2008 On Key Issues On ‘International Arbitration, Available at: 

https://www.highcourtchd.gov.in/sub_pages/top_menu/about/events_files/InternationalArbitration.pdf 

(Accessed: 4 May 2024). 
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have a fair opportunity to present their case and that the arbitration proceedings adhere to 

established rules and procedures.11 The ultimate outcome of traditional arbitration is a binding 

decision, which resolves the dispute in accordance with the agreed-upon arbitration agreement. 

On the other hand, ODR arbitration introduces a digital dimension to the dispute resolution 

process. While still founded on mutual consent and the selection of arbitrators, ODR arbitration 

leverages online platforms and technology to facilitate the resolution of disputes. This may 

involve the use of online communication tools, document sharing platforms, and virtual 

hearings to conduct arbitration proceedings remotely.  One key difference between traditional 

arbitration and ODR arbitration lies in the mode of communication and the conduct of 

proceedings. Traditional arbitration often involves in-person hearings, where parties and 

arbitrators meet face-to-face to present evidence and arguments. In contrast, ODR arbitration 

utilizes digital platforms, enabling parties to engage in arbitration proceedings from different 

locations, potentially across international borders. This aspect of ODR arbitration enhances 

accessibility and convenience, particularly for parties who may face logistical challenges in 

attending in-person hearings. Another distinguishing factor is the level of transparency and 

documentation in ODR arbitration. While traditional arbitration proceedings may rely on 

physical documentation and transcripts, ODR platforms can offer advanced features for 

recording and storing digital evidence and communications. This can enhance the efficiency of 

the arbitration process and provide a comprehensive record of proceedings for future 

reference.12 When comparing traditional arbitration with Online Dispute Resolution (ODR) 

arbitration, several key aspects come into play, some of them are as follows: 

• Mutual Consent to Submit to Arbitration: In traditional arbitration, mutual consent is 

paramount to the legitimization of the arbitration process. Parties must voluntarily agree 

to arbitrate, and this consent is typically demonstrated through a formal arbitration 

agreement. However, in some cases, the issue of genuine consent may be challenged, 

particularly in online arbitration agreements. While online arbitration agreements aim 

to replicate the consensual nature of traditional arbitration, there may be instances 

where participants feel coerced into agreeing to arbitration terms. This coercion can 

arise from power imbalances or pre-dispute arbitration clauses in contracts, particularly 

in Business to Consumer (B2C) agreements. In such scenarios, the weaker party may 

perceive limited options and feel compelled to accept arbitration terms. The question 

then arises whether lack of genuine consent invalidates the arbitration clause. Some 

argue that while true consent may be lacking in certain situations, emphasis should 

instead be placed on ensuring fairness in the arbitration process. Thus, even if consent 

is questionable, arbitration agreements may still hold validity if other requirements, 

such as fairness and affordability, are met. Hence, while mutual consent remains a 

foundational principle in both traditional and online arbitration, the nuances of online 

 
11 Redfern, A., Hunter, M.: Law and Practice of International Commercial Arbitration, 4th ed., Sweet and 

Maxwell, London, pp. 1-03 et seq (2004) 
12 Comparing Traditional Arbitration and Online Arbitration, Rapid Ruling, (2023). Available at: 

https://rapidruling.com/blog/online-dispute-resolution-odr/online-arbitration/comparing-traditional-arbitration-

and-online-arbitration/ (Accessed: 5 May 2024). 
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agreements may necessitate a broader consideration of fairness and procedural 

integrity.13 

• Choice of Arbitrators: In traditional arbitration, parties have the autonomy to select 

arbitrators who are independent and impartial. These arbitrators, often chosen directly 

by the parties or through designated processes, play a crucial role in adjudicating 

disputes. Independence refers to the arbitrator's freedom from personal, social, or 

financial relationships that could compromise impartiality. Impartiality, on the other 

hand, relates to the absence of bias in the arbitrator's decision-making. In ODR 

arbitration, the choice of arbitrators remains a fundamental aspect of the process.14 The 

arbitrators selected for online disputes must uphold the same standards of independence 

and impartiality as their counterparts in traditional arbitration. Without these qualities, 

arbitrators cannot fulfill their role effectively, undermining the integrity of the 

arbitration process. The definition of online arbitration should explicitly recognize the 

importance of arbitrator independence and impartiality. Without these attributes, online 

arbitration cannot be considered true arbitration. Therefore, adherence to procedural 

principles, including the selection of independent and impartial arbitrators, is essential 

for maintaining the legitimacy and efficacy of ODR arbitration. 

• Due Process: Due process is an essential component of any arbitration definition, 

ensuring fairness and procedural integrity throughout the dispute resolution process. It 

encompasses fundamental rights such as the right to be heard, the right to adversary 

proceedings, and the right to be treated equally. In traditional arbitration, due process 

is rigorously upheld to maintain the legitimacy of the process. Parties have the 

opportunity to present their case, engage in adversarial proceedings, and receive fair 

treatment from the arbitrator(s). However, in online arbitration, strict adherence to all 

aspects of due process may conflict with the overarching goals of cost-effectiveness 

and efficiency. Online arbitration offers advantages in terms of speed and cost-

effectiveness compared to litigation or traditional arbitration. However, achieving these 

benefits sometimes requires compromises in due process. To maintain affordability and 

efficiency, online arbitration may employ streamlined procedures or "short cuts" that 

deviate from traditional due process norms. While due process remains a vital element 

in defining online arbitration, the degree of compliance may vary. Some argue that due 

process is a flexible principle, allowing arbitration tribunals or institutions to adjust the 

level of compliance based on the nature of the dispute.15 This adaptability ensures that 

online arbitration remains accessible and efficient while still upholding fundamental 

principles of fairness. 

 
13 Mayer, J., Seitz, T.: Recognizing and Understanding Consent Issues. In: Arbitration 79 MIBJ 505 (2000) 
14 Moses, M.: The Principles and Practice of International Commercial Arbitration, Cambridge University Press 

(2008) 
15Witkin, N.: Consensus Arbitration: A Negotiation-Based Decision-Making Process for Arbitrators, 26, 

Negotiation Journal pp. 309 – 310 (2010) 
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• Binding Decision: The binding nature of arbitration decisions distinguishes arbitration 

from other dispute resolution mechanisms. In traditional arbitration, parties agree to 

submit their dispute to arbitrators, who then issue a binding award with the same legal 

effect as a court decision. This binding nature ensures finality and enforceability, 

making arbitration a desirable option for resolving disputes. In online arbitration, the 

binding nature of decisions may vary. In some cases, arbitration awards may be non-

binding for either party, or they may be unilaterally binding. Non-binding awards do 

not carry the same legal weight as traditional arbitration awards and may not be 

enforceable in the same manner. Conditional binding arbitration awards further 

complicate the issue. In certain legal systems, parties may agree that arbitration awards 

have a conditional binding effect, subject to certain conditions or terms. While this may 

deviate from traditional arbitration norms, such conditional binding awards can still be 

recognized as valid arbitration if procedural standards are met. The binding nature of 

arbitration decisions in online arbitration depends on the intentions of the parties and 

the procedural standards applied.16 While deviations from traditional arbitration norms 

may exist, the overarching goal is to ensure finality and enforceability while balancing 

the needs for efficiency and accessibility in online dispute resolution. 

Case Studies of Successful ODR Implementation 

The proliferation of online dispute resolution (ODR) services reflects the evolving landscape 

of resolving conflicts in the digital age. With over a hundred institutions offering such services 

and a continual emergence of new providers, the ODR ecosystem presents a multifaceted array 

of methods catering to diverse dispute resolution needs.  Within this expansive realm, 

traditional methods like negotiation, mediation, and arbitration coexist with innovative 

approaches such as dispute assessment, mock trials, and prevention mechanisms. Among the 

plethora of ODR methods, negotiation stands out as a fundamental means of settling disputes 

online. Two primary forms of negotiation dominate this space: automated negotiation and 

assisted negotiation. Automated negotiation, characterized by its reliance on computer 

algorithms and blind bidding, represents a novel approach facilitated by the digital medium. 

Approximately twenty dispute resolution providers engage in automated negotiation, 

collectively handling thousands of disputes monthly. Over a span of five years, these platforms 

have facilitated the resolution of over one hundred thousand disputes, amounting to settlements 

totaling approximately seven hundred and fifty million dollars.  The process involves parties 

jointly determining a settlement range, making blind offers, and reaching a resolution if offers 

fall within the agreed spread. While efficient, automated negotiation is limited to disputes 

where liability is undisputed, primarily focusing on determining monetary settlements. 

Contrastingly, assisted negotiation offers a more nuanced and flexible approach to resolving 

disputes online. Widely utilized by platforms like Squaretrade, assisted negotiation 

 
16 Kaufmann-Kohler, G.: Online Dispute Resolution and its Significance For International 

Commercial Arbitration, Global Reflections On International Commerce And Dispute Resolution, ICC 

Publishing, Paris, p. 443 (2005) 
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accommodates various settlement terms and conditions beyond monetary considerations. 

Squaretrade, for instance, has administered millions of disputes since its inception, with a 

significant proportion being resolved through assisted negotiation. Remarkably, around 75% 

of disputes are settled within two weeks, boasting a success rate of 75%. The remaining 25% 

are resolved through mediation, further attesting to the efficacy of ODR mechanisms in 

achieving swift and amicable resolutions. Notably, disputes mediated through Squaretrade span 

a wide range of monetary values, from one dollar to one million dollars, with a majority falling 

below five hundred dollars. Assisted negotiation operates as a collaborative process between 

disputing parties, facilitated by ODR providers through web communication platforms, 

guidelines, and standard forms. Unlike traditional mediation, assisted negotiation does not 

involve a neutral third party, relying instead on the parties' direct engagement with the 

assistance of digital tools. The provision of guidance and resources by ODR providers 

streamlines the negotiation process, fostering efficiency and accessibility for parties navigating 

online dispute resolution. The prominence of negotiation-based ODR methods underscores the 

adaptability and efficacy of digital platforms in facilitating conflict resolution. While 

automated negotiation streamlines the resolution process for straightforward disputes, assisted 

negotiation offers a more comprehensive approach capable of addressing diverse settlement 

terms and conditions. The success rates and efficiency demonstrated by platforms like 

Squaretrade exemplify the transformative potential of ODR in expediting dispute resolution 

and fostering mutually beneficial outcomes. In the context of international commercial 

arbitration, the insights gleaned from the proliferation and effectiveness of negotiation-based 

ODR methods offer valuable considerations for leveraging digital platforms in resolving cross-

border disputes. The scalability, accessibility, and efficiency of these methods align with the 

imperatives of international arbitration, emphasizing the importance of harnessing technology 

to enhance procedural efficacy and expedite case resolution.  As arbitration institutions 

navigate the complexities of integrating digital solutions into their frameworks, lessons drawn 

from the ODR landscape can inform strategic decisions aimed at optimizing dispute resolution 

processes in a rapidly evolving global context. 

Among the innovative solutions that have emerged, the Kleros protocol stands out as a 

pioneering example of decentralized decision-making in the realm of online dispute resolution 

(ODR).17 Built on the Ethereum protocol, Kleros leverages blockchain technology to arbitrate 

disputes across various contracts, offering a decentralized and transparent alternative to 

traditional arbitration methods. At the heart of the Kleros protocol lies its unique economic 

incentive mechanism, embodied by its native token called Pinakion (PNK). Designed to 

incentivize fairness and honesty among jurors, PNK serves as a means for potential jurors to 

stake their eligibility to arbitrate disputes. This innovative approach not only adds an extra 

layer of security and accountability to the decision-making process but also fosters trust and 

integrity within the Kleros ecosystem. When a dispute enters the Kleros network, the protocol 

randomly assigns the case to a predetermined number of jurors who have staked PNK. These 

 
17 Lesaege C, George W, Ast F (2021). Kleros Long Paper v2.0.2, Available at: https://kleros.io/yellowpaper.pdf 

(Accessed: 5 May 2024). 
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jurors, operating anonymously, analyze the case and cast their votes, culminating in a 

transparent and impartial decision. Only after all the votes are cast does the network reveal the 

decision to the parties involved, ensuring fairness and confidentiality throughout the process. 

If requested by the parties, the network then executes a given smart contract, providing a 

seamless and automated resolution mechanism. Despite its innovative potential, Kleros faces 

practical challenges, particularly in its applicability beyond highly technical environments. The 

acquisition and use of PNK tokens require a certain level of proficiency in manipulating 

cryptocurrencies, posing a barrier to entry for users without the necessary technical knowledge. 

However, the team behind the Kleros protocol is actively addressing these challenges, striving 

to make the platform more accessible and user-friendly as the technology matures. One 

promising application of the Kleros protocol is in the realm of consumer protection, where 

private companies can utilize the network to settle disputes with their customers. By 

outsourcing dispute resolution to a decentralized platform like Kleros, companies can achieve 

lower costs, increased efficiency, and demonstrable neutrality in resolving conflicts. This 

approach not only benefits consumers by providing a fair and unbiased resolution process but 

also enhances the reputation and credibility of companies committed to transparent and ethical 

business practices. Currently, Kleros is conducting a pilot project with a Colombian car 

insurance company to test the system's effectiveness in the context of consumer protection. The 

outcome of this project could serve as a compelling case study, demonstrating the viability and 

impact of decentralized dispute resolution in real-world scenarios. Moreover, Kleros is not the 

only project in this space, with other initiatives like the Aragon Network exploring similar 

economic incentive structures within the broader framework of decentralized governance.18 

Kleros protocol represents a groundbreaking advancement in the field of online dispute 

resolution, harnessing the power of blockchain technology to foster fairness, transparency, and 

efficiency in resolving conflicts. While challenges remain in terms of accessibility and 

adoption, the potential benefits of decentralized dispute resolution are undeniable, offering a 

transformative alternative to traditional arbitration methods. As the technology continues to 

evolve and mature, initiatives like Kleros pave the way for a more equitable and inclusive 

approach to resolving disputes in the digital age. 

Legal and Regulatory Challenges 

As businesses increasingly operate in the digital realm, the need for efficient and transparent 

mechanisms to resolve disputes arising from online transactions becomes paramount. 

However, the global nature of the internet presents unique legal and regulatory challenges, 

particularly in the context of international commercial arbitration. This discussion explores 

 
18 Technology and the Future of Online Dispute Resolution (ODR) Platforms for Consumer Protection Agencies, 

UNCTAD. Available at: https://unctad.org/system/files/official-document/tcsditcinf2023d5_en.pdf (Accessed: 5 

May 2024). 
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these challenges and their implications for online dispute resolution (ODR), highlighting the 

complexities of jurisdiction, enforcement, security, publication, and confidentiality19. 

• Jurisdiction and Choice of Law: One of the fundamental challenges in ODR for 

international commercial arbitration is reconciling the global nature of the internet with 

national sovereignty regarding jurisdiction and choice of law. The internet transcends 

borders, yet legal frameworks for jurisdiction and choice of law vary significantly 

between states. Private international law, which governs these issues, is complex and 

often insufficiently equipped to address disputes arising from online transactions. 

Courts in different countries have attempted to resolve jurisdictional conflicts, but 

inconsistencies persist, leading to legal uncertainty for parties involved (Johansson, 

2006). 

• Enforcement: Even if a dispute is successfully resolved through ODR, the effectiveness 

of the outcome hinges on enforcement mechanisms. Without enforceability, winning a 

case holds little practical value. Enforcement challenges are particularly pronounced in 

cross-border disputes, where parties may refuse to comply with rulings from foreign 

jurisdictions. For example, in the Licra v Yahoo case, a US court refused to enforce a 

verdict issued by a French court, highlighting the complexities of cross-border 

enforcement (Johansson, 2006). Such challenges undermine the credibility and efficacy 

of ODR mechanisms in facilitating meaningful dispute resolution. 

• Arbitration Agreements and Compliance: Parties entering into contracts over the 

internet face additional hurdles concerning arbitration agreements and compliance. 

Private international law dictates the rules governing competent courts and applicable 

laws, which may vary depending on the jurisdiction. Furthermore, the European 

regulatory framework, which strongly influences consumer regulations globally, 

emphasizes the importance of extra-judicial dispute resolution mechanisms to support 

electronic commerce growth (Benyekhalif and Gelines, 2005). However, ensuring 

compliance with arbitration agreements remains a challenge, particularly in cases 

where parties refuse to adhere to ODR outcomes. 

• Security and Confidentiality: Security and confidentiality are critical considerations in 

ODR, given the sensitive nature of dispute resolution processes. Ensuring the integrity 

and confidentiality of information exchanged online is paramount to maintaining trust 

and confidence in the ODR process. However, existing communication methods, such 

as email, lack robust security measures, raising concerns about data privacy and 

protection (Hornle, 2003). Additionally, issues related to witness manipulation, 

evidence authenticity, and document storage further complicate security and 

confidentiality in online arbitration proceedings. 

 
19 Fahimeh ABEDI, Legal Issues Arising in Online Dispute Resolution Systems, 4, Örgütsel Davranı ş Ara 

ştırmaları Dergisi Journal Of Organizational Behavior Research, 199-217 (2019). 
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• Publication and Transparency: Balancing the need for transparency with the 

imperative of confidentiality poses a significant challenge in ODR. While transparency 

promotes accountability and public trust, confidentiality safeguards parties' privacy and 

reputational interests. ODR providers must navigate this delicate balance by 

establishing clear rules regarding the publication of proceedings and decisions. While 

some organizations, like the World Intellectual Property Organization (WIPO), 

mandate the publication of resolutions, others prioritize confidentiality to protect 

sensitive information (Pecnard, 2004). Striking the right balance between transparency 

and confidentiality is essential to fostering trust in the ODR process. 

Technological Limitations 

Online Dispute Resolution (ODR) has emerged as a promising avenue for enhancing access to 

justice, procedural fairness, efficiency, privacy, and collaboration in conflict resolution. 

However, despite its numerous advantages, ODR systems, particularly those relying on 

Artificial Intelligence (AI), face several technological limitations that merit careful 

consideration.20 

• Lack of Human Judgement: One of the primary limitations of AI-based ODR systems 

is their reliance on algorithms to draw conclusions. While algorithms can process vast 

amounts of data efficiently, they may struggle to capture the nuances and complexities 

inherent in human disagreements. Many disputes require human judgment, sensitivity, 

and intuition, qualities that AI systems may not fully replicate. As a result, there is a 

risk that AI-based ODR systems may overlook crucial contextual factors, leading to 

suboptimal outcomes in certain cases. 

• Limited Contextual Understanding: AI algorithms may also struggle to grasp the 

cultural, emotional, and social dimensions of a conflict. These contextual factors can 

significantly influence the resolution process and outcome, necessitating human 

intervention and interpretation. While AI systems excel at processing quantitative data, 

they may struggle to navigate the qualitative nuances of human interaction and 

communication. As a result, there is a risk that AI-based ODR systems may misinterpret 

or mismanage conflicts that require a deeper understanding of human behavior and 

social dynamics. 

• Bias and Transparency: Another significant concern with AI-based ODR systems is the 

potential for bias in decision-making. AI algorithms learn from historical data, 

including past dispute resolutions, which may contain inherent biases or systemic 

inequalities. If not adequately addressed, these biases can perpetuate and exacerbate 

existing disparities, undermining the fairness and legitimacy of the ODR process. 

 
20 LegaMart (2023) Impact of Legal Technology on Online Dispute Resolution, LinkedIn. Available at: 

https://www.linkedin.com/pulse/impact-legal-technology-online-dispute-resolution-legamartlegal/ (Accessed: 5 

May 2024). 
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Moreover, the opacity of AI algorithms poses challenges to transparency and 

accountability, as stakeholders may struggle to understand how decisions are reached 

and assess their validity. While AI-based ODR systems offer considerable benefits in 

terms of efficiency, accessibility, and cost-effectiveness, these limitations underscore 

the importance of integrating human oversight and intervention into the ODR process. 

By combining the computational power of AI with the nuanced judgment of human 

experts, ODR platforms can mitigate the risk of algorithmic bias, ensure contextual 

understanding, and uphold procedural fairness and transparency. 

Ethical Considerations 

As legal technology continues to transform the landscape of international commercial 

arbitration, it brings with it a host of ethical considerations that practitioners and institutions 

must navigate. From the impact on legal competency to issues surrounding confidentiality, data 

protection, bias, and fairness in AI algorithms, ethical concerns permeate every aspect of online 

dispute resolution (ODR) in the realm of international commerce. 

• Impact of Legal Technology on Legal Ethics: The integration of legal technology into 

dispute resolution processes has the potential to revolutionize efficiency and 

accessibility. However, it also raises concerns about the competency of legal 

practitioners. While automated tools can streamline tasks such as legal research and 

document review, they may also pose ethical dilemmas when it comes to decision-

making. Lawyers must grapple with the responsibility to study, analyze, and advocate 

for their clients' interests, even as technology increasingly automates aspects of their 

work. Striking a balance between leveraging technology for efficiency and upholding 

ethical standards of competency is essential for maintaining the integrity of legal 

representation in international commercial arbitration. 

• Confidentiality and Data Protection: Confidentiality lies at the heart of legal ethics, 

particularly in the realm of dispute resolution where sensitive information is often 

exchanged. The advent of legal IT platforms introduces new challenges regarding client 

confidentiality and data protection. These platforms may store vast amounts of client 

data, raising concerns about data breaches, unauthorized access, and accidental 

exposure. To uphold ethical standards, lawyers must prioritize the use of secure 

platforms, implement robust encryption measures, and stay vigilant in updating security 

protocols to safeguard client information from potential risks and vulnerabilities 

inherent in the digital realm. 

• Bias and Fairness in AI Algorithms: AI algorithms play an increasingly prominent role 

in various facets of legal practice, including legal research, document review, and 

predictive analytics. However, the use of AI in decision-making processes raises 

significant concerns about bias and fairness. AI algorithms, like their human 

counterparts, are susceptible to perpetuating social prejudices and systemic inequalities. 
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Legal practitioners must exercise due diligence in assessing the ethical implications of 

AI algorithms, including scrutinizing their training data, development methods, and 

potential biases. Additionally, there is a growing need for transparency and 

accountability in algorithmic decision-making, with legal experts advocating for 

explanations of algorithmic conclusions and avenues for debate and appeal.21 By 

actively engaging in discussions surrounding ethical AI usage and advocating for best 

practices and standards to minimize bias, legal practitioners can uphold the principles 

of fairness and justice in online dispute resolution. 

Impact on Stakeholder: Arbitrators 

One notable effect of digitalization on arbitrators is the transformation of how they perceive 

and analyze information presented during hearings. With virtual hearings conducted remotely, 

arbitrators must adapt to the unique dynamics of videoconferencing, including the challenges 

of interpreting body language and managing interactions between witnesses and counsel. This 

necessitates heightened awareness and technical proficiency to effectively control proceedings 

and ensure fair and equitable outcomes. Digital technologies impact not only the oral phase of 

proceedings but also written submissions. EDMs, for instance, streamline document 

management by providing instant access to key information, thereby enhancing arbitrators' 

ability to understand the case efficiently. However, the proliferation of digital resources also 

poses challenges, including the need for specialized technical support and potential costs, 

which may create barriers for some parties involved. Arbitrators must also grapple with the 

complexities of managing digital platforms while safeguarding confidentiality and integrity. 

The inadvertent sharing of confidential information or unintended disclosures underscores the 

importance of arbitrators adapting to the digital environment and implementing robust 

protocols to protect the integrity of proceedings. In adapting to remote hearings, arbitrators 

must adjust their common practices and communication methods. Breakout rooms and 

dedicated protocols for remote hearings facilitate effective communication and ensure fairness 

throughout the process. Additionally, arbitrators must prioritize shorter hearings and provide 

necessary breaks to mitigate the fatigue induced by prolonged virtual proceedings. Online 

platforms also influence the discourse of arbitrators and their interactions with parties. In a 

virtual setting, arbitrators must rely on verbal cues rather than non-verbal communication, 

necessitating clear and polite language to maintain positive relationships with participants. Key 

to effective planning in online dispute resolution is the implementation of robust procedural 

orders that address the unique considerations of remote hearings. Incorporating a remote 

hearing protocol into procedural orders helps establish clear guidelines and expectations for 

participants, promoting efficiency and fairness throughout the process22. 

 
21 Ibid 
22 Gómez-Moreno, J.P. Advocacy for Online Proceedings: Features of the Digital World and Their Role in How 

Communication is Shaped in Remote International Arbitration. Int J Semiot Law 37, 865–885 (2024). 
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Conclusion  

The evolution of online dispute resolution (ODR) in international commercial arbitration has 

been marked by significant advancements in legal technology and procedural innovation. As 

ODR systems continue to develop, they offer promising solutions to longstanding challenges 

in dispute resolution, including access to justice, procedural efficiency, and fairness.  One of 

the key considerations in the implementation of ODR systems is data security and privacy. As 

court-related ODR systems handle confidential information, maintaining public confidence 

requires robust cybersecurity measures, encryption, and data protection methods to ensure 

process integrity and party privacy. It is essential to recognize that online platforms lack the 

personal touch and face-to-face interaction of traditional court proceedings. This limitation 

may impact parties' ability to communicate effectively, build rapport, and interpret nonverbal 

cues. Therefore, leveraging video conferencing and other communication technologies 

becomes imperative to enhance human connection and simulate in-person interactions to the 

extent feasible. The digital divide extends beyond technological access and encompasses 

differences in individuals' digital literacy and technology abilities. To address this gap and 

ensure equitable participation in court-related ODR procedures, user-friendly interfaces, clear 

instructions, and accessible support services are essential to bridge differences and facilitate 

successful engagement. As court-related ODR continues to advance, it is crucial to address 

legal and ethical concerns surrounding jurisdictional challenges, conflicts of laws, and 

procedural fairness in an online setting. Developing specific legal frameworks and rules 

tailored to court-related ODR can provide clarity and ensure that all parties involved understand 

their rights and obligations. Looking ahead, the transformative impact of legal technology on 

ODR holds promise for improving judicial efficiency, enhancing access to justice, and 

promoting fairness in dispute resolution. By streamlining case administration, electronic filing, 

and secure online communication, ODR legal technology has the potential to reduce court 

backlog, resolution times, and costs significantly. Furthermore, the adoption of AI technologies 

in ODR can enhance openness, justice, and procedural integrity by providing predictive 

analysis, reducing prejudice, and aiding data-based decision-making. ODR presents both 

opportunities and challenges, its growing prominence and international recognition underscore 

its importance in modern dispute resolution. As ODR continues to evolve, addressing ethical 

concerns, ensuring procedural fairness, and leveraging technological advancements will be 

critical to realizing its full potential in facilitating efficient, accessible, and equitable dispute 

resolution for parties around the globe. 


